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et al.: Tax Law
TAX
LAW
I. COURT DENIES FEDERAL RETIREES' INCOME TAX REFUNDS

In Bass v. State' the South Carolina Supreme Court determined that
federal retirees were not entitled to refunds for income taxes paid pursuant to
a South Carolina statute that was held unconstitutional by the United States
Supreme Court in Davis v. Michigan Department of the Treasury.2 In its
original opinion the court held that the Davis decision would not be applied
retroactively. "[O]n August 6, 1990, the court amended its opinion to add a
new ground for refusing the federal retirees a refund." 3 The court stated that
the proper refund statutes under which the federal retirees should have
proceeded were sections 12-47-210' and 12-47-220,1 and not section 12-47440,6 the statute under which the federal retirees chose to bring their refund
action. 7 In Bass v. South Carlina8 the United States Supreme Court granted
certiorari, vacated, and remanded the case to the South Carolina Supreme
Court for further consideration in light of James B. Beam Distilling Co. v.
Georgia.9
On remand the South Carolina Supreme Court reiterated that the federal
retirees were procedurally barred from recovery because they proceeded under
section 12-47-440, which applies to license-type taxes, not income taxes.10
In addition, the court held that the Beam decision did not mandate the
retroactive application of Davis.1I In Bass v. South Carolina2 II the United
States Supreme Court once again granted certiorari, vacated, and remanded the

1. 302 S.C. 250, 395 S.E.2d 171 (1990) (per curiam), vacated, I IIS. Ct. 2881 (1991), on
remand, 307 S.C. 113, 414 S.E.2d 110 (1992), vacated, 113 S. Ct. 3025 (1993).
2. 489 U.S. 803 (1989).
3. William J. Quirk, South Carolina: State May Owe Federal Retirees $200 Million In
Refinds, _ TAX NOTES 326 (1991).
4. S.C. CoDE ANN. § 12-47-210 (Law. Co-op. 1976).
5. Id. § 12-47-220.
6. Id. § 12-47-440.
7. Bass v. State, 302 S.C. 250,257,395 S.E.2d 171, 175 (1990) (per curiam), vacated, 111
S. Ct. 2881 (1991).
8. 111 S. Ct. 2881 (1991).
9. 111 S. Ct. 2439 (1991). In Beam the Court determined that Bacchus Imports, Ltd. v.
Dias, 468 U.S. 263 (1984), should be applied retroactively to a similar Georgia statute. Id. In
Bacchus the Court held that a statute that imposed greater excise tax on imported alcoholic
products than on domestic alcoholic products violated the commerce clause. Bacchus, 468 U.S.
at 273.
10. Bass v. State, 307 S.C. 113, 115, 414 S.E.2d 110, 111 (1992) (per curiam), vacated, 113
S. Ct. 3025 (1993).
11. 1d. at 119-20, 414 S.E.2d at 113-14.
12. 113 S.Ct. 3025 (1993).
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case back to the South Carolina Supreme Court. The case was remanded for
3
further consideration in light of Harperv. VirginiaDepartment of Taxation.'
The South Carolina Supreme Court's holding with respect to section 1247-440 appears inconsistent with the intent of the drafters of that section. As
a result of the court's holding, a taxpayer does not enjoy the benefit of judicial
review when denied a refund for income taxes by the South Carolina Tax
Commission. Moreover, by relying on the interpretation of a state statute as
the chief ground for its decision, the court apparently attempted to circumvent
reversal by the United States Supreme Court.' 4
On March 28, 1989, in Davis the United States Supreme Court held that
state taxation of retirement income of federal retirees at a greater rate than that
applied to retirement income of state retirees violated the doctrine of
intergovernmental tax immunity and thus was unconstitutional. 5 Before
Davis, South Carolina provided a deduction of up to $3,000 of federal
retirement benefits from taxable income for purposes of South Carolina
individual income tax.16 However, state retirees were allowed to deduct from
taxable income all of their benefits received from the South Carolina
Retirement System.' 7 Thus, the statute effectively created a higher tax rate
on the retirement income of federal retirees. South Carolina later amended its
statutes to comply with the Davis decision.' Although the federal retirees
prevailed at trial in a suit claiming a refund for income taxes paid during the
tax years 1985 through 1988, the supreme court reversed.'
The supreme court reasoned that the taxpayers improperly proceeded
under section 12-47-440' because that statute applied to license-type taxes,

13. 113 S. Ct. 2510 (1993).
14. The court stated "that [its] decision ... is based primarily on the adequate and
independent state ground that the federal retirees are procedurally barred from recovery because
they failed to proceed under the applicable state statute." Id. at 115, 414 S.E.2d at 111 (citing
Michigan v. Long, 463 U.S. 1032 (1983)). Theoretically, therefore, if the United States
Supreme Court had found that the decision was based on an adequate and independent state
ground, it would not have reviewed the decision. See Long, 463 U.S. at 1039 n.4.
15. See Bass v. State, 302 S.C. 250, 251-52, 395 S.E.2d 171, 172 (1990) (per curiam),
vacated, 111 S. Ct. 2881 (1991).
16. S.C. CODE ANN. § 12-7-435(a)-(b) (Law. Co-op. Supp. 1992) (applicable for taxable
years prior to 1991).
17. S.C. CODE ANN. § 12-7-435(d)-(e)(Law. Co-op. Supp. 1992) (applicableto taxableyears
1985-88).
18. Act of June 8, 1989, No. 189, § 39A-B, 1989 S.C. Acts 1436, 1437 (amending S.C.
Code Ann. § 12-7-435(d)-(e) by limiting the deduction for state retirees to $3,000).
19. See Bass, 302 S.C. at 258, 395 S.E.2d at 175.
20. Section 12-47-440 provides in pertinent part:
Notwithstanding any other provisions of this Title, whenever it shall ippear to
any taxpayer that any license fee or tax imposed under this Title has been erroneously, improperly or illegally assessed, collected or otherwise paid over to the
Commission, the taxpayer, by whom or on whose behalf the license fee or tax was
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not income taxes. The court stated that the proper statutes for seeking an
income tax refund are sections 12-47-2l02 and 12-47-2202 The court
cited PerpetualBuilding & Loan Ass'n v. South Carolina Tax Commission

for the proposition that "'the exclusive remedy for contesting an alleged
erroneous assessment of income taxes'" is the remedy allowed under sections
12-47-210 and 12-47-220.24 Consequently, the court required the taxpayers

to pay the taxes under protest and then bring a suit within thirty days in order
to receive a refund. In support of its proposition that section 12-47-440 only
applies to license-type taxes, the court noted that every case brought under that
section involved a taxpayer seeking a refund for license-type taxes25 and that
paid, may make application to the Commission to abate or refund in whole or inpart
such license fee or tax. Should the Commission, after having given such taxpayer a
reasonable opportunity to be heard, decline to make such abatement or refund, the
taxpayer may, within thirty days of the date of receipt of notice of the Commission's
action declining the abatement or refund, bring an action against the Commission for
recovery of the license fee or tax. The provisions of this section shall apply whether
or not the license fee or tax in question was paid under protest, but shall only be
available where the application provided for here is made in writing to the Commission within a period of three years from the date the license fee or tax was due to
have been paid, without regard to extensions of time for payment, or if a later date
would result, within one year of payment where an additional license fee or tax is
assessed and paid.
S.C. CODE ANN. § 12-47-440 (Law. Co-op. 1976).
21. Section 12-47-210 provides in pertinent part:
When... any tax is assessed by the Commission and such... Commission
shall claim the payment of the taxes so charged or assessed, or shall take any step or
proceeding to collect them, the person against whom such taxes are charged or
assessed or against whom such step or proceeding shall be taken ...

may, if he

conceives such taxes to be unjust or illegal for any cause, pay such taxes, and any
penalties thereon, under protest in writing in such funds and moneys as the county
treasurer or Commission shall be authorized to receive.
Id. § 12-47-210.
22. Section 12-47-220 provides in pertinent part:
Any person paying any taxes under protest may at any time within thirty days
after making such payment, but not afterwards, bring an action against the...
Commission ...for the recovery thereof,.

. . and,

if it be determined in such action

that such taxes and penalties, if any, were wrongfully or illegally collected for any
reason going to the merits, the court before whom the case is tried shall certify of
record that such taxes were wrongfully collected and ought to be refunded and
thereupon ...the Commission shall issue its order to the State Treasurer to refund
such taxes and penalties, if any, so paid, which shall be paid in preference to other
claims against the State Treasury.
Id. § 12-47-220.
23. 255 S.C. 523, 180 S.E.2d 195 (1971).
24. Bass v. State, 307 S.C. 113, 116,414 S.E.2d 110, 112 (1992) (per curiam), vacated, 113
S. Ct. 3025 (1993) (quotingPerpetual,255 S.C. at 526-27, 180 S.E.2d at 197)) (emphasis added
by Bass court).
25. Id. at 117, 414 S.E.2d at 112. The supreme court also noted the existence of two cases
Published by Scholar Commons, 1993
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the court had never authorized an income tax refund under section 12-47440.26

In its original Bass opinion the supreme court relied on Chevron Oil Co.
v. Huson27 to determine that Davis should only be applied prospectively.28
According to that opinion, Chevron sets forth three factors to be considered
in answering the retrospective question.29 First, "[c]onsider whether the
decision to be applied establishes a new principal of law."30 Second,
"[b]alance the merits and demerits in each case by looking to the prior history
of the rule in question, its purpose and effect, and whether retrospective
operation will further or retard its operation."31 Third, "[w]eigh the inequity
imposed by retroactive application." 32
The court determined the first prong of Chevron was met because "[t]he
Davis decision for the first time, held that the doctrine of intergovernmental
tax immunity applied to the retirement income of a federal retired employee." 33 The second prong was met because the State had no reason to believe
the statute was unconstitutional and immediately rectified the statute's defects
upon discovering its unconstitutionality.34 The third prong was met because
the State would be exposed to a $200,000,000 liability if it had to refund the
taxes it collected in good faith. 35 The court felt that a "refund of such an
exorbitant amount would impose a severe financial burden on the State and its
citizens as well as endanger the financial integrity of the State. "36

involving taxpayers who sought a refund of income taxes under § 12-47-440: Guaranty Bank &
Trust Co. v. South Carolina Tax Commission, 254 S.C. 82, 173 S.E.2d 367 (1970) and Bobo
Brothers, Inc. v. South Carolina Tax Commission, 271 S.C. 18, 244 S.E.2d 519 (1978).
"However, the issue of whether [§] 12-47-440 was the appropriate statute was not raised in
[those] cases. . . ." Bass, 307 S.C. at 117 n.2, 414 S.E.2d at 112 n.2. The supreme court cited
the following cases to support its conclusion that § 12-47-440 applies only to license-type taxes:
Duke Power Co. v. South Carolina Tax Commission, 292 S.C. 64, 354 S.E.2d 902 (1987)
(corporate license fees); Shasta Beverages v. South Carolina Tax Commission, 280 S.C. 48, 310
S.E.2d 655 (1983) (soft drinks license tax); Dale v. South Carolina Tax Commission, 276 S.C.
110, 276 S.E.2d 293 (1981) (documentary stamp tax); and Colonial Stores, Inc. v. South
Carolina Tax Commission, 253 S.C. 14, 168 S.E.2d 774 (1969) (use taxes).
26. Bass, 307 S.C. at 118, 414 S.E.2d at 112.
27. 404 U.S. 97 (1971).
28. Bass v. State, 302 S.C. 250, 255-57, 395 S.E.2d 171, 173-75 (1990) (per curiam),
vacated, 111 S.Ct. 2881 (1991).
29. Id. at 255, 395 S.E.2d at 174.
30. Id.
31. Id.
32. Id.
33. Bass, 302 S.C. at 255-56, 395 S.E.2d at 174.
34. Id. at 256, 395 S.E.2d at 174.
35. Id.
36. Id.
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On remand, the South Carolina Supreme Court relied on Beam in
concluding that the Chevron analysis should not be used when a new rule of
law is applied to the litigants in the case on appeal, and that in such situations,
37
the rule of law must be applied retroactively in all subsequent cases.
Consequently, the court determined that because the United States Supreme
Court in Bacchus applied the rule retroactively to the parties in that case, then
the Supreme Court was required to apply the Bacchus rule retroactively in
Beam. 38 On the other hand, the court concluded that the Davis decision
could be applied prospectively under the Chevron analysis in that Davis did
not rule on the retroactivity issue because Michigan conceded that Davis was
due the refunds.39 However, in Harper, the United States Supreme Court
determined that the same reasoning used by the Virginia Supreme Court was
flawed and held that Davis must be applied retroactively. 40
In order for the federal retirees to eventually succeed in receiving their
refunds, two things must occur. The first has already occurred with the
United States Supreme Court's holding that Davis must be applied retroactively. Second, the federal retirees must overcome the South Carolina Supreme
Court's interpretation of sections 12-47-210, 12-47-220, and 12-47-440. The
Supreme Court will not review the South Carolina court's decision with
respect to the interpretation of section 12-47-440.11 However, if the
taxpayers can establish that sections 12-47-210 and 12-47-220 do not provide
taxpayers with meaningful post payment relief, then the statutes will be held
unconstitutional under the Due Process Clause of the Fourteenth Amend42
ment.
The supreme court's interpretation of section 12-47-440 appears
inconsistent with the intent of its drafters. Prior to the enactment of the
predecessor of section 12-47-440, a South Carolina taxpayer's only route to
judicial review of an erroneous tax assessment was to pay under protest and
seek judicial review against the Commission within thirty days under sections
12-47-210 and 12-47-220. 41 In 1960 the South Carolina Tax Study Commis37. Bass v. State, 307 S.C. 113, 121, 414 S.E.2d 110, 114 (1992) (per curiam), vacated, 113
S. Ct. 3025 (1993).
38. Id. at 119-20, 414 S.E.2d at 113-14.
39. Id. at 120-21, 414 S.E.2d at 113-14.
40. 113 S. Ct. 2510, 2518 (1993). The Court acknowledged that in Davis, Michigan
conceded the refund was due to the taxpayer. However, the Court determined that it did in fact
discuss remedial issues in Davis and clearly stated that "a decision to accord solely prospective
effect to Davis would have foreclosed any discussion of remedial issues, our 'consideration of
remedial issues' meant 'necessarily' that we retroactively applied the rule we announced in Davis
to the litigants before us." Id.
41. See supra note 14 and accompanying text.
42. See McKesson Corp. v. Division of Alcoholic Beverages & Tobacco, 496 U.S. 18 (1990)
(holding that the Due Process Clause requires states to afford taxpayers the opportunity to receive
post payment relief for taxes paid under a tax scheme ultimately declared unconstitutional).
43. SOUTH CAROLINA TAX STUDY COMMISSION, FIRST ANN. REP. 45 (1960) [hereinafter
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sion 4 found this method "so fraught with technicality and expense as to be
practically unavailable for the vast majority of taxpayers. "45 Further, the
Tax Study Commission was concerned with the potential for abuse under such
a statute and that only financially astute taxpayers could afford to protect
themselves.46
Moreover, the Tax Study Commission noted that the "pay under protest"
system was only available to the taxpayer who realized in advance of payment
that he would claim a refund.4 7 Consequently, the Tax Study Commission
recommended to the general assembly an equitable system for submitting
refund claims for taxes and license fees erroneously assessed. 48 Accordingly,
the predecessor to section 12-47-440 was the legislature's enactment of the Tax
Study Commission's recommendations.
Based on the language in the 1960 Tax Study Commission's Report, it
appears that the recommendation's goal was to offer taxpayers an alternative
to the "pay under protest" system. The Tax Study Commission recognized
that most tax disputes do not warrant the expense of judicial action, and
moreover, taxpayers with moderate means would receive a fair hearing with
the Tax Commission.49 In addition, the Tax Study Commission realized that
the "pay under protest" system did not offer an opportunity for judicial review
to the taxpayer who discovers he is due a refund after making payment.
Further, the Tax Study Commission appeared especially concerned with the
inequities suffered by the individual taxpayer.50 If the court's interpretation
of section 12-47-440 is correct, the statute does not go far in assisting the
individual taxpayer because individuals are rarely subject to license-type taxes.
Essentially, the supreme court's interpretation of section 12-47-440 obliterated

"FrsT ANN. REP."].
44. The Tax Study Commission was formed in 1958 to study the tax laws and any other laws
that had a bearing on tax laws, and to make recommendations to the General Assembly to
simplify the laws to make the tax system "stable and equitable" and "to recommend study of
alternate sources of revenue found in the tax structures of other states." Act of Mar. 10, 1958,
No. 770, § 2, 1958 S.C. Acts 1621, 1622.
45. FrsT ANN. REP., supra note 43, at 45.
46. The Tax Study Commission recognized that the taxpayer "who is most vulnerable [to such
abuse] is not the more substantial taxpayer necessarily but ... is the one who cannot afford the
expense of litigation, and who alone cannot walk gingerly down the tight-rope of technicality."
Id. at 45-46.
47. Id. at 45.
48. Id.
49. See William J. Quirk, TaxpayerRemedies in South Carolina,37 S.C. L. REV. 489, 511
(1986).
50. The Tax Study Commission stated that one reason for its recommendation was the abuse
that occurred and the "[d]eprivation of the rights of individuals" in administrative proceedings.
S.C. TAx STUDY FIRST ANN. REP., supra note 43, at 45 (emphasis added).
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32 years of history and placed the income taxpayer virtually in the same
position he was in prior to the Tax Study Commission's 1960 report.

Another concern with the supreme court's interpretation of section 12-47440 arises from a careful reading of Elmwood Cemetery Ass'n v. Wasson"t
and cases cited by the court. The supreme court cited PerpetualBuilding &
Loan Ass'n v. South CarolinaTax Commission for the proposition that sections
12-47-210 and 12-47-220 are the exclusive methods for seeking judicial review
for an income tax refund. 2 However, Perpetual cited Elmwood for that
proposition. 3 Several parts of the Elmwood opinion can be interpreted as
allowing income taxpayers remedies other than the "pay under protest"
remedy allowed by sections 12-47-210 and 12-47-220. First, the Elmwood
court stated that there were certain remedies before the Commission in
addition to the "pay under protest" remedies.54 The court in Elmwood
appears to have stated that the taxpayer has available any remedy found in
Chapter 47 of Title 12 of the South Carolina Code." Furthermore, none of
the cases cited by the court in support of its proposition that section 12-47-440
applied only to license-type taxes discuss the issue of whether or not section
56
12-47-440 applies to income taxes.
Also, the supreme court's interpretation of section 12-47-440 appears
contrary to the beliefs and practices of the state's tax practitioners.1 7 The
court's holding leaves the income taxpayer with virtually no form of judicial
review regarding erroneously collected income taxes because the "pay under
protest" provisions will be ineffective in most situations, especially in
situations similar to the one the federal retirees in Bass found themselves.

51. 253 S.C. 76, 169 S.E.2d 148 (1969).
52. Bass v. State, 307 S.C. 113, 118-19,414 S.E.2d 110, 112 (1992) (per curiam), vacated,
113 S. Ct. 3025 (1993); see supra text accompanying notes 21-22.
53. Perpetual Bldg. & Loan Ass'n v. South Carolina Tax Comm'n, 255 S.C. 523, 526-27,
180 S.E.2d 195, 197 (1971).
54. Elmwood, 253 S.C. at 78, 169 S.E.2d at 149 ("With the exception of certain remedies
before the Commission, which are in nowise involved, the Code is explicit that the remedy
provided by ... sections [12-47-210 and 12-47-220] is exclusive.").
55. Id. The court cited to the 1962 Code § 65-2655, the predecessor to S.C. CODE ANN.
§ 12-47-50. Section 12-47-50 states:
There shall be no other remedy than those provided in this chapter in any case
of the illegal or wrongful (a) collection of taxes, (b) attempt to collect taxes or (c)
attempt to collect taxes in funds or moneys which the county treasurer shall be
authorized to receive under the law other than such as the person charged with such
taxes may tender or claim the right to pay.
S.C. CODE ANN. § 12-47-50 (Law. Co-op. 1976).
56. See cases cited supra note 25.
57. See Amicus Curiae Brief of the Tax Section of the South Carolina Bar at 9 (stating that
there are basically two routes to follow in an income tax refund controversy: the "protested
assessment" route under § 12-47-220 and the "claim for refund" route under § 12-47-440) (citing
F. Ladson Boyle & John von Lehe, SOUTH CAROLINA INCOME TAXATION 1-2 (3d ed. 1987)).
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The Commission has stated that it has authority to issue refunds or hold
a conference with the taxpayer to determine if a refund should be granted"
pursuant to section 12-54-30 of the South Carolina Code.5 9 Therefore, it
appears that income taxpayers will be allowed to request refunds of income
taxes; however, there will be no judicial review if the Commission does not
grant the refund. This places a great burden on the South Carolina taxpayer.
However, since Harperholds that Davis must be applied retroactively all hope
is not lost for the taxpayers in Bass if it is determined that sections 12-47-210
and 12-47-220 do not afford the taxpayers meaningful post payment relief.'
Maurice D. Holloway

58. See S.C. Rev. Rul. 91-10.
59. Section 12-54-30 provides: "If the commission discovers on examination of a return or
otherwise that the tax, penalty, or interest paid by any person is in excess of the amount legally
due, the commission may order a refund or give credit for the overpayment." S.C. CODE ANN.
§ 12-54-30 (Law. Co-op. Supp. 1992).
60. This determination will have to be made in another case. Immediately prior to the
publication of this article, the parties settled this lawsuit. The settlement provides that between
35,000 to 40,000 federal retirees will share an $85 million tax refund from the state. See Trina
Brook, State to Pay U.S. Retirees $85 Million, THE STATE (Columbia, S.C.), Dec. 15, 1993 at
lA. [Eds.]

https://scholarcommons.sc.edu/sclr/vol45/iss1/15

8

